LAND PURCHASE (IRELAND) ACTS. 



RETURN to an Order of the Honourable The House of Commons, 
dated 11 May 1891;— -for, 

COPY “of the Judgments of Mr. Commissioner 'Lynch, in the cases of 
Walshe v. The Marquis of Waterford, and Flynn and Others v. The 
Marquis of Waterford. ” 



9th December 1887. 



Judgment by Mr. Commissioner Lynch. 

The Marquis of Waterford, landlord ; John Walshe, tenant. 

This application was heard by Mr. Commissioner Lynch on the 2nd December, 
when Mr. Healy , m.p. (instructed by Mr. O'Stillivan of Carrick-on-Suir), 
appeared for the tenant, and Mr. Anderson, q.c., instructed Messrs. M‘ Mahon 
and Lane for the landlord, judgment being reserved till this day. 

Mr. Commissioner Lynch, — This case comes before me upon a notice of 
motion served by John Walshe, in which he seeks for an order “ that his appli- 
cation for the sale to him of his holding on the estate of the Marquis of 
Waterford may be dismissed, and that all further proceedings in the matter of 
such sale may be stayed.” 

The facts of the case, as to which there is no conflict of testimony, appear to 
be as follows : —The father of the applicant became, in the year 1876, tenant 
from year to year of a holding in the townland of Ballynevin, in the county of 
Waterford, portion of the estate in this matter, containing 164 a. 2 r. 14 p., 
statute measure, and of which the tenement valuation was 140/., at the yearly 
rent of 217 l • 3 s., and upon which there were a comfortable cottage residence 
and suitable offices. The applicant appears to have succeeded his father in 
1878, and in 1879 the rent was reduced to 195 l. In the month of November 
1886, the tenant, having been noticed, according to the custom of the estate, 
to pay the half-year’s rent due the previous 1st May, 9 71 10 5 . and an arrear 
of 57 /• 10 s., making a total of 155 /., attended at the office, and being, as 
he states, “ unable to pay the rent at the then rate,” he offered to purchase his 
holding for 2,520 l, being at the rate of 18 years’ purchase on the poor law 
valuation. It does not appear from the evidence that the tenant then made any 
offer to pay any portion of the rent and arrears then due, but he states in his 
affidavit that he pressed his inability to pay at the present rate and requested to 
be allowed to go into Court to have a fair rent fixed, or to have the rent fixed 
by arbitration, which was refused ; but it is stated in the affidavit of 
Captain Gandy that the offer to purchase at 2,520 l. having been refused he, in 
the month of February 1887, offered to make the tenant a statutory tenant a 
15 per cent, over Griffith’s valuation, and to accept the arrears at that reduced 
rate— -this would have reduced his rent from 195 l. to 161 l. This offer appears 
to have been refused. N o further offer, either of payment of rent or for purchase 
having been made, an ejectment was brought against the tenant on the 
22nd April 1887, for 252 l. 10 5., being the year’s rent due 1st November 1886, 
and the antecedent arrears of 52 /. 10 s., and on the 17th May judgment was 
obtained in the action. After the writ was issued, and before judgment, the 
tenant renewed his offer to purchase at 2,520/., which was refused, but the 
tenant was informed that the landlord would accept 3,200 l. On the 26th May 
the tenant wrote to the landlord a letter offering 3,000 l. This offer havin°- 
been subsequently, on the 2nd June, accepted by the agent on behalf of the 
landlord, subject to the condition that there should be added to the purchase 
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money 32 l. to cover stamp duty, registry fees, and costs of conveyance, the 
tenant wrote a further letter on the 2nd June asking to be exempted from the 
additional 32 l. for the costs of the sale. 

On the 4th June, two days after, the tenant attended in Waterford, 
and signed the agreement to purchase at 3,032 1. It is witnessed by a 
person named William Walsh, and the affidavit of the tenant is sworn before 
Mr. Michael Cox, j.p., at his office in Parnell -street, Waterford. This agree- 
ment and application by the tenant for the advance of 3,032 /., and 
containing the assent of the landlord to the retention by the Land Commission 
of a guarantee deposit of 60 71, was lodged on the 10th June in the Land 
Commission. The Commissioners thereupon directed one of their inspectors 
to visit the holding and report as to the security. 

On the 1 1th July the case came before my colleague and myself for consider- 
ation upon the return of our inspector’s report. And here I may mention our 
practice as to applications. All cases are referred to the Commissioners in 
rotation, but though the subsequent proceedings in the matter are conducted 
before the Commissioner to whom the case was first referred each application 
for advance is considered by my colleague and myself, and the decision as to 
the sufficiency or insufficiency of the security or the granting or refusing the 
advance applied for is the result of our joint investigation. 

In the case now under review we, having regard to the circumstances of the 
case, and the report of our inspector, being fully satisfied that the holding was 
ample security for the advance of 3,032 l. applied for by the tenant, sanctioned 
his application, and on the 13th July the tenant and landlord were duly 
apprised that the advance had been sanctioned by the Land Commission. What 
was then the position of the parties r The contract was complete, the tenant 
was the equitable owner of his holding, and could, if the landlord failed to carry 
out the conveyance, have sustained an action for specific performance. By 
purchasing for 3,032 L he was, under the terms of his agreement, freed from 
rent and arrears of rent, which to the 1st May 1887, amounted to 350 l . ; he 
was freed from the costs of the ejectment, which I assume would have amounted 
to a least 10/. ; and he was not liable to pay any rent or interest in lieu of 
rent from the 1st May until the execution of his conveyance by the landlord ; 
and his annuity of 121 l. 5 s. 8 d. to the Land Commission would only commence 
from the gale day next after the execution of the conveyance, together with 
interest at 3£ per cent, for the broken period (if any) between the execution of 
the conveyance and that gale day. The 1st November having passed without 
the conveyance being executed, the first payment the tenant would have to make 
would be in November 1888, when he would have to pay interest at 3£ per cent, 
from the date of the conveyance to the 1st May next, and a half year’s annuity 
due 1st November. 

This was the position of the tenant. The landlord, on the other hand, had 
remitted his arrears, abandoned his ejectment proceedings, and deprived himself 
of the power of receiving rent or interest pending the completion of the sale. 
He was bound to satisfy the Commission as to his title ; being a tenant for life 
of his estate he was bound to satisfy the trustees that the price was the best 
price which could be reasonably obtained, and having done so, and upon the 
execution of the conveyance to the tenant he was entitled to apply to the Land 
Commission for the payment of the advance which they had contracted to make 
to the tenant to enable him to complete his purchase. 

The landlord has complied with our requisitions as to title, and is in a position, 
by the execution of the conveyance, to complete his contract. In this state of 
things on the 15th November, five months after the execution of the agreement 
for sale, and more than four months after the Land Commission had sanctioned 
the advance applied for by the tenant, the notice of motion to dismiss the 
application and stay proceedings is served on behalf of the tenant, and he grounds 
his motion upon an affidavit filed the same day,- in which he avers that the 
agreement of the 4th June 1886, was signed by him under duress,, and he charges 
that on the 25th May he was informed by Captain Gandy, the landlord’s agent, 
that the 6th June had been appointed by the sheriff to execute the writ, and 
that on the 28th May Captain Gandy informed him that if he did not agree to 
purchase at 3,200 /., the eviction should proceed, and he refers to the paragraph 
in his letter of 26th May, in which he says “ he will offer 3,000/. rather than 
be evicted, and he states that Captain Gandy required him to withdraw this 
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statement, but that he refused to do so, and upon this and upon the antecedent 
ejectment proceedings he relies as evidence of duress, .and he states that the 
price of 3,032 l. is a grossly exaggerated price for the holding, and he asks 
this Court to cancel his agreement and annul the order made thereon. 

To this affidavit Captain Gandy has filed an answering affidavit, and in it 
he denies that he informed Walshe that the 6th June was fixed for the eviction, 
and that in fact no day had been fixed for that purpose,- and he further denies 
that he ever stated to Walshe that Lord Waterford required the withdrawal of 
the statement in Walshe’s letter that the offer was made under pressure or 
that he refused to make such withdrawal, that he never received any letter 
from Lord Waterford requiring such withdrawal or containing any reference 
thereto, and that he never read for Walshe any letter stating that if he did 
not buy at 3,200 l. the eviction should proceed. He states, however, that he did 
on one occasion tell Walshe that if he did not come to some settlement he could 
not expect to remain on holding the farm without paying rent, and he 
adds, that his instructions from Lord Waterford were never to attempt to 
force any tenant to buy. And here I would observe that these are the 
instructions which I would expect to be given by any prudent landlord, 
advised, as he was in this case, by an intelligent solicitor like Mr. Lane. 
Mr. Walshe has filed a further affidavit in which he reiterates the statements 
which are negatived by Captain Gandy’s affidavit, and he avers that he was 
not represented by a solicitor or professionally in the transaction, and that the 
price was such that no free agent would pay. It was ably argued on Friday 
last by counsel for Mr. Walshe that upon the evidence so advanced his 
client was entitled to the relief he seeks, and he urged that in making this 
application the tenant was facing ihe possible alternative of eviction, and that 
in the interest of the State the Commissioners should not make an advance to a 
tenant who, as in this case, now alleges that he is an unwilling purchaser. On 
the other hand it was argued by counsel for the landlord that the contract of 
the 4th June 1886 was a binding one, and when the advance was sanctioned 
by the Commission the contract was complete, that there is a direct conflict of 
testimony as to the allegations of threats of eviction, that the statement in the 
:9th paragraph of Walshe’s affiidavil as to the farm not being value for the money 
when he signed the application would, if true, be evidence of an attempt at 
fraud on the Commission, and he further contended that the Land Commission 
has no power to set aside agreements for sale, and that persons seeking to set 
aside deeds or agreements must apply to the Court of Chancery for relief. I 
have carefully read over the evidence produced, and, having considered the 
arguments advanced on behalf of the purchaser and the vendor, I have no 
hesitation in holding that this application cannot be sustained. While I agree 
with Mr. Anderson that, in cases of proceedings by conveyance, the Land 
Commission has no jurisdiction to set aside deeds or contracts for sale entered 
into between vendors and purchasers, and that our jurisdiction in regard of such 
transactions is defined by the 22nd section of the Act of 1887, which enables 
this Court to decree specific performance upon the application of either party, I 
should, on the other hand, be quite prepared at any stage of the proceedings, 
before the money had been actualy paid, to make an order staying proceedings 
in any case where the evidence produced before me was such as to satisfy me 
that the applicant had reasonable gi’ounds upon which he could apply for relief 
in the Chancery Division, and, further, there are circumstances in which I 
should not hesitate to throw upon the vendor the onus of applying in such a case 
to this Court, under the 22nd section of the Act of 1887, for a decree for specific 
performance. But in this case I am not satisfied that the evidence is such as 
would justify the Court in staying the proceedings. There is no evidence of 
duress by the landlord or his agent to compel the tenant to sign the agreement 
of the 4th June. The agent in his affidavit denies specifically the allegations of 
threats or attempts to force the tenant to buy, and in my judgment the state- 
ments contained in Captain Gandy’s affidavit as to the offer to purchase in 
November, which the tenant admits, the absence of any evidence by the tenant 
of any offer of payment or settlement of the arrears, and the tenant’s letter of 
26th Maj', written as he says at the suggestion of the agent, offering 3,000 l., 
are in themselves evidence that the ejectment proceedings were instituted not 
in order to compel the tenant to purchase but for the recovery of rent which 
the tenant was either unable or unwilling to pay, that the tenant sought to com- 
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promise his debt and the action for its recovery upon the basis of purchase, that 
the conflict was a conflict as to terms, the tenant offering 2,520 L, the landlord 
asking 3,200 l. The fact of the tenant finally offering 3,000 l. at a time when he 
states the ultimatum was 3,200 l. or eviction is in itself evidence that even at 
the last moment the parties were “ higgling ” as to the price. 

I have no doubt that there were present in Mr. Walshe’s mind the advantages 
or disadvantages of the purchase. He saw that if he purchased he would get 
rid of some 360 l. arrears and costs and that his future annual payments would be 
121 l. 5 s. 8 cl. instead of 195 /., and that if he did not purchase he was liable to 
be evicted for non-payment of rent, and that though he would have six months for 
redemption and could apply to have his rent fixed by the Land Commission he was 
liable for his arreais, and, having considered his position, he decided (and in my 
opinion wisely decided) to purchase his holding at the. 3,032 l. He says he was 
not professionally represented at the time of signing the agreement, but he 
informed Captain Gandy at the time that Mr. O’Sullivan (his present solictor) 
was acting for him, and he made no request to have this agreement submitted 
to his solicitor for approval ; while I am always glad to see purchasers advised 
and represented by independent solicitors I cannot help thinking that Mr. Walshe 
did not require legal advice in assessing the price which he should pay for his 
holding. He is evidently a man of education and intelligence, and he was 
quite competent, to form a free, independent, and sound judgment upon his 
position. He apparently, however, took no step, either after signing his agree- 
ment and pledging his oath to the truth of its contents, or when he was 
informed that ins application for advance had been sanctioned, to stay pro- 
ceedings, but, on the contrary, he lay by lor five months before he instituted the 
present motion. It has been suggested by his counsel that our security may 
be imperilled by advancing money to a purchaser who now declares that he is 
an unwilling one. I cannot yield to this suggestion. 

The basis of our jurisdiction is the agreement of the parties. Our duty then, 
if we are otherwise satisfied with the security, and if a guarantee deposit is pro- 
vided as required by the Act, is to make the advance. If we are not so 
satisfied we reject the application, and the parties are remitted to their original 
position. We have no power to fix prices or revise contracts for sale, and 
therefore it behoves both landlords and tenants to consiuer well the 
terms of sale before entering into agreements. Tenants should not suppose, or 
be led to suppose, that they may sign contracts to purchase which they have 
no intention of carrying out, in the hope that the Commissioners may afterwards 
revise the contract and reduce the price. In this case, last July we were 
satisfied that the holding was ample security for the advance which the tenant 
applied for. I am of that opinion still. In the words of our inspector — “ the 
holding is a cheap one at the annuity,” and I am not. prepared because the 
purchaser now, either having regard to the Act of 1887, or in the hope of 
obtaining more liberal terms from the State in the future, or influenced by 
apprehensions as to future agricultural depression, or by the belief that the 
price of land is falling, says he is unwilling or unable to carry out his contract, 
to refuse to make an advance which in last July I regarded as fully secured. 

The existence of arrears on a holding, or the fact that there are proceedings 
pending for the recovery of those arrears, cannot be pleaded here as a bar to 
purchase. Arrears are being every day wiped out, evictions are being stayed, 
angry suits as to the fixing of fair rents and the rights of leaseholders are being 
compromised on the basis of purchase, and we have every day evidence of the 
happy results of the peaceful operation of the Purchase Act in the termination 
of those strained relations w hich in some parts of Ireland have unfortunately 
of late years arisen. Under that Act, up to the 30th of November last, we have 
sanctioned the advance of 3,394,000 l. to 8,361 purchasers, and of these we 
have actually closed 3,955 cases, covering 1,800,000 l, and the other cases are 
now rapidly advancing to completion. And here I would desire to call attention- 
to the danger that may arise and the injustice that may be done to tenants by 
their fixing among themselves, or being advised to fix, upon any estate a uniform 
number of years’ purchase. Every case should be regarded on its own merits, 
the thriftless and improvident tenant who has allowed his rent to go into arrear 
should not be allowed to impede the sale of his neighbour’s holding, who has 
honestly and punctually met his engagements, in order that he may reap the 
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benefit of his own improvidence. Contracts should be entered into with delibera- 
tion, but having been entered into they are not lightly to be set aside. In 
considering applications for specific performance, where there has been no fraud, 
deception, or duress at the time of the making of the contract, and where there 
has been no act done since that date by either of the parties to the contract 
which in equity would invalidate that contract, I shall decide the case upon the 
state of facts as they existed at the time of the making of the contract Being, 
therefore, of opinion that in this case there was no duress I must refuse this 
motion, and refuse it with costs, and as before the passing of the Act of 188/ I 
should have been prepared to order the purchaser to execute, in pursuance of 
his undertaking, a deed securing the advance to the Commission, so I shall now, 
under the authority of the Act of 1887, charge the holding by order with 
the annuity. 

There is one matter to which I desi re to refer, and my observations are not 
specially pointed at this case. I wish to call attention to the grave impropriety, 
not to use a stronger term, of persons, either the suitors themselves or friends 
of suitors, .addressing letters to the Commissioners, or either of the Commis- 
sioners. in reference to cases pending before us. ' Such proceedings cannot be 
tolerated in any Court. When information is needed as to any ease our official 
medium is the' secretary. If, however, suitors have any application to make, 
or desire to take any step as to any agreement they have made, they must do so 
in open Court and through the ordinary official channels, and not imagine that 
they can influence our proceedings or warp our judgment by private represen- 
tations so irregularly and improperly made. 



llfA January 1888. 



Flynn and Others v . the Marquis of Waterford. 

Mr. T. M. Mealy , in support of the application. Mr. Anderson, Q.C., contra. 

Mr. Commissioner Lynch— On the 23rd of December last applications were 
made to me on behalf of four tenants on this estate, who had agreed to purchase 
their holdings, and had applied to the Commission for advances, that the pro- 
ceedings should he stayed, on the grounds that the agreements had been signed 
by them under threats of eviction. The motions were grounded on the affidavits 
of the tenants, to which Captain Gandy, the agent of the estate, replied, and at 
the hearing on that day it was urged by counsel on behalf of. the tenants that 
the persons who had filed the affidavits should be orally examined. On reading- 
over the affidavits I was not satisfied with the evidence as disclosed in three of 
the cases, and I therefore directed that the parties should attend for examina- 
tion. They were accordingly examined before me on Friday last, and it now 
remains for me to give my decision npon the evidence adduced. The first case 
I shall deal with is that of David Flynn, of Tallagh, in the Carrick-on-Suir 
Union. This tenant (whom I did not consider it necessary to examine) holds 
130a. lr. 3 6p. as a yearly tenant at a rent of 60 A, his valuation being 05 l. 
On the 3rd of October he signed an agreement to purchase his holding for 
1,186 l., and applied to the Commission for an advance of that sum, repayable 
by an annuity of 4 7 L 8 s. 10 d. The application was lodged on the 10th of 
October ; the holding was inspected on the 3rd of November ; and on the 
23rd of November the Commissioners, being satisfied as to the security, 
sanctioned the application of the tenant, and on the 27th November he was 
apprised of the Commissioners’ order. The case made by the tenant in his 
affidavit is that, having been noticed in the month of September to pay rent, he 
went to the agent in Waterford, who offered to take part of the rent due if he 
had it ; that, when he said he could not pay, Captain Gandy said he was afraid 
he could not give any time for the rent, and asked him if he could purchase, 
and that he thought he could buy for 1,000 l; that he expressed his willingness 
to buy at that price ; that on the following fair day of Waterford (3rd October) 
he went down again and found that he had raised the price to 1,180 l, and he 
then signed the application to the Land Commission, believing it the. only way 
to escape service of a writ of ejectment; and that having since considered the 
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matter carefully, he did not believe he would be able to pay the instalments ; 
and, upon these grounds, he asked that the proceedings be stayed. Captain 
Gandy filed an affidavit in reply in which he stated that this tenant, was a most 
punctual rentpayer ; that he only owed one year’s rent to 1st May 1887 ; that 
he was only asked to pay a half-year’s rent, upon which he could have got 
20 per cent, abatement ; that the tenant himself expressed a wish to buy ; that 
he wrote to the landlord to know if he would sell, and at what price, and that 
he received instructions to sell at 1,1 86 /.; that he communicated this offer to 
the tenant, who accepted it and signed the agreement without demur and 
without pressure of any kind. Captain Gandy further states (and it is quite 
clear from the evidence given in the other cases) he had no authority to fix 
prices, that he had no knowledge of what price the landlord would ask or take, 
and that the naming by him of 1,000 /. was merely a suggestion when he was 
discussing with the tenant what offer he would make. In my opinion, this 
agreement was freely entered into by the tenant without pressure of any kind. 
There was not even the suggestion of any proceedings. Our inspector informs 
us that the holding is a good one; that it is well managed; that the tenant 
has a very substantial interest ; and that the holding is security for the advance 
applied for. I am not, therefore, prepared upon the grounds set forward in the 
affidavit of the tenant, to stay further proceedings under a contract, entered into- 
as 1 believe freely and voluntarily, on the 3rd October. The next case is that 
of Mary Power, of Ghnstown, in the same union. She holds 60a. 1 r. 22p. as 
a yearly tenant, at the rent of 38/., the valuation being 3 7/. On the 
28th May last she agreed to purchase her holding for 747 /•, the annuity upon 
which would be 29/. 17 s. 8 cl. The holding was inspected on the 29th June, 
and the advance was sanctioned by the Commissioners on the 13th July. On 
the 25tli November the tenant and her son made a joint affidavit, upon which 
the present motion is grounded. It appears from this affidavit, and from the. 
evidence of David Power, the son, who was examined before me, that 
the tenant owed 114/., being three years’ rent to 1st November 1886, 
that though applied to for rent in November 1886, and subsequently, 
they never went to the office or made any offer of payment until they were 
served with a civil bill ejectment in March 1887 ; that when David Power went 
to the office and asked for time till the following harvest to pay a half-year’s 
rent, the agent refused to give this time, and said unless his. mother purchased 
or the rent, was paid, he should evict; that he then asked upon what terms he 
could sell, and that Captain Gandy told him to send in a proposal ; that he 
returned home and sent by post a proposal signed by his mother to purchase at 
608 /. In their affidavit they state that in consequence of a message subse- 
quently received they went to Waterford, and were informed that the landlord 
would not sell for less than 740 /. ; that David Power then said that the sum 
was too much, and that the farm would not pay that, and thereupon that 
Captain Gandy said “ it was for ourselves to consider whether we could accept 
his terms or be evicted,” and Mary Power says that “ I did thereupon sign the 
application, and I say that I would not have done so had it not been for the 
threat of eviction.” Captain Gandy in his affidavit denied that either on that 
occasion or any other occasion he used any such threat ; and that instead of 
paying anything, David Power stated they wanted to purchase, and required to 
know the price. Mary Power, being a feeble old woman, was not examined ; 
but David Power, who conducted the negotiations and manages the farm for his 
mother, when he was examined, stated distinctly that there was no threat of 
eviction upon the occasion or the signing of the agreement, and that he told his 
mother to sign it, thus contradicting the most material point in his own and his 
mother’s affidavits. 1 do not believe that the ejectment proceedings were 
instituted for any purpose, except for the recovery of rent. Captain Gandy 
swears that he would gladly have accepted a half-year’s rent, and David Power 
admitted that when he made a payment 12 months before on account, he was 
allowed I7g per cent From tl.e evidence before me 1 do not believe there was 
any threat- whatever used to induce the tenant to purchase. 1 have no doubt 
that the remission of rent, which to last November would have amounted to 
152/., and the substitution of an annuity of 29/. 1 7 s. 8 d. fur a rent of 38 /. were 
the motive powers which induced the tenant and her son to enter into this 
agreement, and that the case now made to set it aside has not been sustained. 
The inspector reported last June that the farm was well worth the rent. ; that 
the tenant had a valuable interest ; and that the annuity is well secured, and I see 
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no grounds for rescinding the order we made in July. The other two cases have 
reference to holdings in the townland of Ballylaneen, in the union of Kilmac- 
thomas. Michael Hearne, area 63a. Or. 3lp., rent 50 /., valuation 44/., pucliase- 
money 926/., annuity 37/. 10<Z. ; and William Power, area 62a. 3>\ 26p., 
rent 50 /., valuation 40 /., purchase- money 850 /., annuity 34 /. These tenants 
have filed separate affidavits, but. though they had distinct holdings, and negoti- 
ated as to their purchases separately and at different times, their affidavits are, 
in fact, identical as to the grounds upon which they seek to stay proceedings. 
Hearne owed 63/. to 25th March last, being one year’s rent and an arrear of 
13 /., while Power owed to 25th March last 125 Z. being 2 h years’ rent. They 
each’ state that they were served with a writ in August last for non-payment of 
rent ; that after the service of the writs they each received a communication 
from’the agent, in consequence of which they each saw Captain . Gandy, who 
impressed on them the advisability and necessity of purchasing; that he 
informed them that if they purchased their yearly rents in future would in the 
case of Hearne be 3 7 Z. and of Power 34 /., instead of their present rents of 
50 /. ; that they each stated that they would not be able to pay any such yearly 
sum, and that Captain Gandy told them not to fear, that a valuator would go on 
the lands, and that if 37 /. and 34 Z. was too high he would fix what would be 
fair, and they each say that they could not agree to any purchase which would 
involve a higher payment than 24 /. and 25 Z. ; that Captain Gandy got them to 
sign a paper they did not fully understand, but that he gave them to understand 
that unless they signed they would be at once evicted, and that were it not for 
that threat neither of them would have signed this agreement. Captain Gandy, 
in his answering affidavit, stated as to Hearne that he was several times warned 
to pay his rent, and that as he did not do so or come to apply for time, his 
name was returned in the ordinary course to the solicitor for proceedings, and 
that he was served in the month of August with a writ for the amount due ; 
that in the first week in September Hearne came to the office, and stated he 
wished to purchase his farm ; that thereupon he wrote to the landlord to know 
at what price he would sell, and he was directed to offer the farm at 984 l. ; 
that, having communicated this to the tenant, he offered 800 Z. ; that he again 
wrote to the landlord, who agreed to accept 912 /., the cost of the deed to be 
added if the tenant so desired ; that the tenant accepted the offer and signed 
the agreement. He denies the statements as to threats or pressure. He states 
that the tenant knew that if he paid rent he would get 20 per cent, abatement, 
anti he says that in explaining the terms of sale he told him that unless the 
Land Commissioners were satisfied that the farm was worth the money they 
would not sanction the advance. Hearne, when he was examined here, 
admitted that he had three interviews with the agent ; that he knew he could 
get an abatement of 4 s. in the £. ; that when asked for rent he said he had no 
money, and that Captain Gandy said, “then 1 must proceed.” He admits his 
own offer of 800/. and the two offers of the landlord’s, and that except at the 
first interview there was no mention of proceedings. He stated, however, that 
when signing the agreement he thought the inspector would fix a fair price. 
I cannot hold upon this evidence that this agreement was procured under duress 
or by threat of eviction. Our inspector reports that though the areas in this 
and Wm. Power’s farm are almost the same (the two farms formerly having 
been one) this is a better farm than Power’s, and this accounts for the difference 
in the prices agreed upon. He says the farm is well worth the rent ; that the 
tenant has a substantial interest ; and that the holding is security for the 
advance. I, therefore, see no grounds for refusing to make the advance applied 
for. I have said thut William Power made the same case by his affidavit as 
Hearne. Captain Gandy, in his affidavit, states that this tenant owed 25 /., 
March 1887, two and a-half year’s rent ; that having made no payment his 
name was returned for proceedings ; that a writ was issued in August, hut that 
no judgment was ever marked on it ; that in September the tenant offered to 
purchase ; that he thereupon applied to the landlord, who instructed him to 
accept 902 Z. and forego all rent; that Power then offered 800 /. ; that when he 
communicated this offer to Lord Waterford, he authorised him to accept 
836/. and the cost of the conveyance; that the tenant, on the 28th September, 
accepted this offer, and signed his agreement, and he denies, as in 
Hearne’s case, all statements as to duress. Power, when lie was examined, 
admitted to having had no less than four interviews with Captain Gandy. 
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He says as to payment of rent, that he knew he would get the abatement 
that was going ; that he said at the first interview that he had a colt to 
sell, and would pay as much as he could, and he volunteered the statement 
that Captain Gandy never refused to give him time ; and he admitted that he 
could not now say that Captain Gandy threatened eviction. He admitted that 
when asked to name a price he said 800 /., and I collect from his evidence that 
there was bargaining at each interview, followed by references to Lord Water- 
ford, and culminating in the offer of 850 /.. and as to this, he says that when he 
stated it was too dear the agent told him to take time to consider, and that he 
came back in half-an-hour, and finding that the other tenants in the townland. 
had bought, he also signed his agreement. He added that when signing his 
agreement he though the inspector would bring down the price. The inspector 
has told us that this holding is ample security for the advance, and that the 
tenant has a good interest in it. In this state of facts, and having regard to 
this evidence, and being of opinion that in agreeing to purchase at 850 7. the 
tenant saw the advantage he was gaining by getting rid of 150/. rent to 
September, and by the substitution of a terminable annuity of 34 /. for a. 
judicial rent of 50/., I must hold that this agreement has been voluntarily 
entered into, and that the application to stay proceedings must be refused. 
The relations between Captain Gandy and these tenants appear to be of the 
most friendly character. There was no suggestion by them here of harsh 
treatment. He speaks kindly of them all. He was prepared to take payments 
on account if they were offere d, and to make abatements upon such payments. 
The tenants, except in Wm- Power’s case, do not appear to have applied to 
have judicial rents fixed, and Wm. Power says he never refused to give time. 
Mr. Healy asked Captain Gandy if it was only tenants who were in arrears 
who had purchased, and he replied, “ not at all,” that many tenants who owed 
nothing but the current gale had purchased, and lie estimated such purchases 
at nearly 100,000/. In the negotiations for purchase Captain Gandy appears 
to me to be the mere medium of communication between the landlord and tenants, 
and has no discretion. Lord Waterford names in each case his own price, and 
every offer by a tenant, or any suggestion as to a reduction in price, no matter 
how small, becomes, as it would appear, the subject of correspondence, and 
Captain Gandy states that his instructions are to keep the proceedings as to the 
recovery of rent and the negotiations for purchase quite distinct, and not to 
press any tenant to pay. It appears to me, therefore, that the charge of duress 
has wholly broken down. It has, however, been contended by counsel for the 
tenants that there is evidence that two of the tenants, Hearne and William 
Power, when signing their agreements, believed, and were led to believe, that 
the prices would be reduced by the inspector, and that in contracting to buy at. 
the price agreed upon they were not bound by their own contract. Captain 
Gandy stated in his examination, in reference to this, that in explaining the 
proceedings under our Act to the tenants he told them that the holdings would 
be inspected and valued, and that if the Commissioners were not satisfied that 
the farm was security for the advance it would be refused, and that the bargain 
would be off. As I have said before, the basis of our proceedings is the 
agreement of the landlord and tenant as to price. In September 1885, my 
colleague, Mr. Macarthy, issued a memorandum explaining the provisions of 
the Purchase Act, which was published in all the newspapers, and circulated 
widely tin o ugh the country. In it he says “the main question between the 
parties is that of price. This is a question which must be settled between the 
parties themselves. The Land Commission, which has power to fix fair rents 
under the Act of 1881, has no power to fix fair prices under the Act of 1885. 
The parties having agreed upon the price, will then apply to the Land- Com- 
mission for an advance of the amount so agreed upon. It will be the duty of 
the Commission to be satisfied that the security offered is sufficient for the 
advance to be made. Beyond this, the Commission has no right to interfere 
as to price. Nothing can be plainer or more clear than this statement of our 
jurisdiction and our duties. But in September 1886 we issued “Official 
Instructions to Tenants,” which were circulated through the country post 
offices, by the constabulary, and otherwise amongst tenants ; at page 3, adopting 
almost the very words of Commissioner M ‘Car thy, we state : “ The basis of 
applications to the Land Commision must be the agreement between the landlord 
and tenant. The price must be settled between the parties themselves. The 

terms 
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terms of the contract for sale must be truly set forth in the agreement. 
The Land Commission must be satisfied that the security offered is sufficient 
for the advance to be made. If not so satisfied the application will be rejected. 
The Land Commission has no power to fix or alter prices.” We lend no money 
unless we are satisfied that the holding is security, we do not hesitate to refuse 
to make advances where we are not so satisfied ; but it would be a dangerous 
proposition to lay down, and one which would strike at the root of our pro- 
ceedings, that tenants can enter into solemn contracts for purchase at a fixed 
price, and pledge their oaths to the truth of the statements contained in their 
contracts with the mental reservation that they may afterwards repudiate them, 
unless the price fixed by their own agreement is cut down. 

I do not believe that in these cases the tenants were under any misappre- 
hension as to the character of the agreements they signed, or as to their 
validity. It appears to me from evidence which was elicited from the tenants 
by Mr. Anderson, on cross-examination, as to certain proceedings which took 
place in that district in the month of October, that this idea of repudiation was 
an afterthought. We have had five of these applications, one which was 
ruled by me last month, and the present ones; in some of these the parties 
took no steps for months after the loans were sanctioned, and in all the motions 
have been instituted since November. I regret that these tenants have insti- 
tuted these proceedings, or that they should have been led to believe that the 
general statements which they may have heard or read as to the particular circum- 
stances under which duress might be pleaded or contracts impugned were 
applicable to their own cases. They do not appear to me to be so applicable. 
We shall never enforce contracts which are proved to have been entered into 
under duress, but from the evidence of the tenants I am satisfied that the 
bargains were fair at the time they were entered into, and that they were made 
voluntarily, and that no case has been made which would warrant this or any 
other Court in setting them aside. I asked some of the tenants questious as to 
matters of detail in relation to their farms and stock and other matters, and 
their answers have confirmed the accuracy of the reports made to us by our 
inspector, and being in each of these cases satisfied as to the sufficiency of the 
security, I must refuse the motions with costs. 

Order accordingly. 

Solicitors for the tenants ; Mr. Quirke and Mr. Strange. 

Solicitors for owner : Messrs. M‘Mahon and Lane. 
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